REMARKS 

Summary of the Office Action and this Amendment 
a. Summary of the Office Action 
In paragraph 4, on page 2, of the office action mailed 1/28/2008, the 

states: 

Claims 1-2, 5-10 and 16 are rejected under 35 U.S.C. 101 
because the claimed invention is directed to non-statutory 
subject matter. Page 9, paragraph 0022 of the specification, 
which recites in part: 

[0022] This signal-bearing medium may 
comprise, for example, first memory 122, first 
non-volatile storage 124, second memory 128, 
second non-volatile storage 1 30, first data 
disks 136, and/or second data disks 144. 
Alternatively, the instructions may be embodied 
in a signal-bearing medium such as the optical 
data storage disc 200 shown in FIG. 2. The 
optical disc can be any type of signal bearing 
disc or disk, for example, a CD-ROM, CD-R, 
CD-RW, WORM, DVD-R, DVD+R, DVD-RW, 
or DVD+RW. Additionally, whether contained 
in the cluster 100 or elsewhere, the instructions 
may be stored on any of a variety of machine- 
readable data storage mediums or media, 
which may include, for example, a "hard drive", 
a RAID array, a RAMAC, a magnetic data 
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storage diskette (such as a floppy disk), 
magnetic tape, digital optical tape, RAM, ROM, 
EPROM, EEPROM, flash memory, magneto- 
optical storage, paper punch cards, or any 
other suitable signal-bearing media including 
transmission media such as digital and/or 
analog communications links, which may be 
electrical, optical, and/or wireless . As an 
example, the machine-readable instructions 
may comprise software object code, compiled 
from a language such as "C++". 

The passage above, signal-bearing medium includes 
both physical structure and transmission media. The 
computer readable medium must be physical structure which 
provides the functional descriptive material in usable form to 
permit the functionality to be realized with the computer. A 
program product which does not explicitly include such a 
medium, a program per se. a signal or other type of 
transmission media that fails to include the hardware 
necessary to realize the functionality , and a piece of paper 
with the functional descriptive material written on it are all 
examples of media which are not believed to enable the 
functionality to be realized with the computer. Therefore, 
claims 1-2, 5-10 and 16 are non-statutory under 101. 

In paragraph 6, on page 3 of the office action, the examiner states: 
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Claims 1-2, 5-10, 16, 18-23 and 25 are rejected under 
35 U.S.C. 102(b) as being anticipated by Yamagami 
(US2002/0095489). 

b. Summary of this Amendment 

In this amendment, the applicant has amended claims 1-2, 5-10, 22, and 25, and 
has canceled claims 16, 18-21, and 23. Support for the amendments can be found, for 
example, in the specification in paragraphs 27, 28, 30, and 43. No new matter has 
been added. Claims 1-2, 5-10, 22 and 25 are now pending in the application, with 
claims 3, 4, 1 1-15, 17 and 24 having been withdrawn. Some of the claim amendments 
in this amendment were made to clarify the wording and to correct typographical errors. 
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Claim Rejections- 35 U.S.C. 101 

As mentioned above, in paragraph 4, on page 2, of the office action, the 
examiner states: 

Claims 1-2, 5-10 and 16 are rejected under 35 U.S.C. 101 
because the claimed invention is directed to non-statutory 
subject matter.... 

Herein the applicant has amended claims 1-2 and 5-10 to recite a method, rather 
than a "signal bearing medium", and has canceled claim 16. Hence, the applicant 
submits that all of the claims presented herein are directed to statutory subject matter. 
Accordingly, the applicant submits that the claim rejections under 35 U.S.C. 101 should 
be withdrawn. 
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Claim Rejections- 35 U.S.C. 102 



a. Legal Criteria 35 U.S.C. 102 



A claim is anticipated only if each and every element 
as set forth in the claim is found, either expressly or 
inherently described, in a single prior art reference." 
Verdegaal Bros. v. Union Oil Co. of California, 814 F.2d 628, 
631, 2 USPQ2d 1051, 1053 (Fed. Cir. 1987). . . . "The 
identical invention must be shown in as complete detail as is 
contained in the ... claim." Richardson v. Suzuki Motor Co., 
868 F.2d 1226, 1236, 9 USPQ2d 1913, 1920 (Fed. Cir. 
1989). 

MPEP § 2131 (8 th ed., rev. 5, Aug. 2006). 
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c. Discussion of the 35 U.S.C. 102 rejections 



As mentioned above, in paragraph 6, on page 3 of the office action, the examiner 

states: 

Claims 1-2, 5-10, 16, 18-23 and 25 are rejected under 
35 U.S.C. 102(b) as being anticipated by Yamagami 
(US2002/0095489). 

Claims 1 and 22 are the independent claims pending in the application. The 
applicant submits that all of the independent claims as presented herein include 
limitations that are not described in the references, and that the claims are novel and 
nonobvious in view of the references. 

Claim 1 

The applicant submits that claim 1 includes at least the following limitations, for 
example, which are not described in Yamagami: 

periodically repeating at a second frequency, the operation 
of sending the first server heartbeat information from the first 
primary site disk, to a first secondary site disk at a remote site; 

periodically repeating at a first frequency, wherein the 
second frequency is larger than the first frequency, the operation of 
receiving information from a second secondary site disk at the 
local site; and 

determining if the information received from the second 
secondary site disk includes updated heartbeat information , and if 
so, transmitting a confirming signal from the local site to the 
remote site, wherein the confirming signal transmitted from the 
local site indicates that updated heartbeat information was received 
from the remote site at the local site; and 
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determining if the information received from the second 
secondary site disk at the local site does not include updated 
heartbeat information for a pre-defined threshold consecutive 
number of repetitions of the operation of receiving information 
from the second secondary site disk at the local site . 

The applicant submits that none of the references discloses the specific claim 
limitations recited above. 

Claim 22 

The applicant submits that claim 22 includes at least the following limitations, for 
example, which are not described in Yamagami: 

periodically repeating at a second frequency, the operation 
of sending the first server heartbeat information from the first 
primary site disk, to a first secondary site disk at a remote site; 

periodically repeating at a first frequency, wherein the 
second frequency is larger than the first frequency, the operation of 
receiving information from a second secondary site disk at the 
local site; and 

determining if the information received from the second 
secondary site disk includes updated heartbeat information , and if 
so, transmitting a confirming signal from the local site to the 
remote site, wherein the confirming signal transmitted from the 
local site indicates that updated heartbeat information was received 
from the remote site at the local site; 

determining if the information received from the second 
secondary site disk at the local site does not include updated 
heartbeat information for a pre-defined threshold consecutive 
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number of repetitions of the operation of receiving information 
from the second secondary site disk at the local site; 

detecting whether the confirming signal is received at the 
remote site; 

generating second server heartbeat information at a second 
server at the remote site; 

storing the second server heartbeat information on a second 
primary site disk at the remote site; 

sending the second server heartbeat information from the 
second primary site disk, to a second secondary site disk at the 
local site; 

receiving information from the first secondary site disk at 
the remote site; 

determining if the information received from the first 
secondary site disk includes updated heartbeat information, and if 
so, transmitting a confirming signal from the remote site to the 
local site, wherein the confirming signal transmitted from the 
remote site indicates that updated heartbeat information was 
received from the local site at the remote site; and 

determining if the information received from the first 
secondary site disk does not include updated heartbeat information 
for a pre-defined threshold consecutive number of repetitions of 
the operation of receiving information from the first secondary site 
disk at the remote site . 

The applicant submits that none of the references discloses the specific claim 
limitations recited above, and that the independent claims are novel and nonobvious in 
view of the references. 

Furthermore, the dependent claims are nonobvious at least for the reasons 
discussed above with regard to the independent claims. For example, the applicant 
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submits that dependent claim 2 includes the following limitations, which are not 
described in Yamagami: 

detecting whether the confirming signal is received at the 
remote site; 

generating second server heartbeat information at a second 
server at the remote site; 

storing the second server heartbeat information on a second 
primary site disk at the remote site; 

sending the second server heartbeat information from the 
second primary site disk, to a second secondary site disk at the 
local site;. 

receiving information from the first secondary site disk at 
the remote site; and 

determining if the information received from the first 
secondary site disk includes updated heartbeat information , and if 
so, transmitting a confirming signal from the remote site to the 
local site, wherein the confirming signal transmitted from the 
remote site indicates that updated heartbeat information was 
received from the local site at the remote site; and 

determining if the information received from the first 
secondary site disk does not include updated heartbeat information 
for a pre-defined threshold consecutive number of repetitions of 
the operation of receiving information from the first secondary site 
disk at the remote site. 

Furthermore, in paragraph 14, on page 6 of the office action the examiner 
addresses dependent claim 10. The applicant submits that the portion of Yamagami 
cited by the examiner in paragraph 14 of the office action in no way discloses the 
limitations of claim 10, which are: 
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generating third server heartbeat information at a third 
server at the local site; 

storing the third server heartbeat information in the first 
primary site disk at the local site; and 

sending the third server heartbeat information from the first 
primary site disk, to the first secondary site disk at the remote site. 

The applicant submits that the limitations of claim 10 are not described anywhere 
in YamagamL 

In this amendment, the applicant has amended claims 1-2, 5-10, 22, and 25, and 
has canceled claims 16, 18-21 , and 23. Applicant is not conceding that the subject 
matter encompassed by those claims is not patentable. Those claims were amended 
and canceled in this amendment solely to facilitate expeditious prosecution of the 
remaining claims. Applicant respectfully reserves the right to pursue additional claims, 
including the subject matter encompassed by those claims as presented prior to this 
amendment in one or more continuing applications. 
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Conclusion 

As discussed above, the applicant submits that the claims are directed to 
statutory subject matter. Further, the applicant submits that all of the claims as 
amended, or added herein, are novel and nonobvious in view of the references. 
Consequently, the applicant submits that the application is in condition for allowance, 
and the applicant requests reconsideration and further examination, and allowance of 
the application. Any additional fees required in connection with this amendment that are 
not specifically provided for herewith are authorized to be charged to Deposit Account 
No. 09-0466 in the name of International Business Machines Corporation. 

Respectfully submitted, 

Timothy N. Ellis 
Reg. No. 41,734 
Attorney for Applicant 
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